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Summary Court-Martial Guide

I.  What is a Summary Court-Martial?

(NOTE:  This guide is written for guilty pleas.  A not guilty plea is usually complicated and requires more study and instruction)
A.  The Summary Court-Martial (SCM) is the least severe and least formal of the three types of courts-martial.  It is a streamlined trial with one officer functioning as prosecutor, defense counsel, judge and jury.  SCM’s dispose of minor offenses.  A conviction at SCM is not treated as a criminal conviction by civilian jurisdictions.


B.  Key points to remember:



1.  The accused has an absolute right to refuse a SCM.



2.  The accused may plead guilty or not guilty.  He 

              may not be represented by a military lawyer at the 

              proceedings, but may consult with one before the 

              proceedings.



3.  You may seek advice from a judge advocate on 

              questions of law.



4.  You may not seek advice on any factual conclusions 

              you draw from the evidence, or what sentence to 

              impose.  You must reach these conclusions 

              independently.

II.  What are my resources?
A.  Manual for Courts-Martial (MCM)



1.  Chapter on Summary Court-Martial, Rules for Court-

              Martial (R.C.M.) 1301-06 (pages II-177 to 182)



2.  Chapter on Sentencing, R.C.M. 1001-03 

              (pages II-122 to 130)



3.  Punitive UCMJ Articles:  Part IV


B.  Charge Sheet


C.  Pretrial Agreement (if one exists)


D.  Investigative reports (if any) and accused’s SRB


E.  Advice from a judge advocate

III.  What do I do prior to the SCM?

A.  Gather and examine your resources.


B.  Fill out blocks 1 through 3 of enclosure (1).


C.  PRELIMINARY PROCEEDING. Hold a preliminary proceeding 

         with the accused (this is NOT the trial).

1.  Sign and date block 15 of the charge sheet.  Date it the day of the preliminary proceeding.

2.  Have the accused complete enclosure (2).  Make sure the accused indicates his choice.

3.  Have the accused read and sign enclosure (3), the rights form.  IMPORTANT:  Make sure the two choices in paragraph 5 are completed.  Also, you must fill in the portion concerning special court- martial punishment in paragraph 5.

4.  Have the accused complete enclosure (4).

5.  If applicable, have the accused sign enclosure (5).

6.  Begin reading to the accused the first four pages of enclosure (6), stopping before beginning the trial proceedings.  Write the answers of the accused on the blanks in the enclosure.

7.  Per enclosure (6), give the accused a copy of the charge sheet.

8.  Allow the accused to examine any evidence against him.

9.  Ask the accused how he intends to plead at trial.  If he says not guilty, stop and seek further instructions before proceeding.

10. Ask the accused what witnesses he wants to testify on his behalf during pre-sentencing.  Help him make efficient sentencing witness choices.  Tell him you would be happy to hear from someone he worked for, but testimony from his buddies probably won’t help much.  He can also have character statements faxed from out-of-town witnesses.

11. Directly after or while reading enclosure (6), fill out blocks 4 and 5 of enclosure (1).


D.  Set the trial date and select a site with a large table 

         and several chairs.  (The Joint Law Center courtroom 

         and conference room are usually available.)


E.  Read the punitive UCMJ article charged, paying 

         attention to the elements.  See MCM Part IV.


F.  Read about the pre-sentencing procedures in 

         R.C.M. 1001.


G.  Have the appropriate documents and witnesses ready for 

         the trial date.

IV.  How do I conduct the SCM?
A.  If at any time you are confused, call a recess and seek advice from a judge advocate.  The SCM is a public forum, but you may limit observers, or remove disruptive ones.  YOU question the witnesses first.  The accused may also question them.

B.  Trial Steps:



1.  Begin the SCM by reading from page five of 

              enclosure (6) under the heading, Trial 

              Proceedings.



2.  As before, note the answers on enclosure (6).  It 

              will be necessary to take additional notes on 

              separate paper at times.



3.  On page 5 of enclosure (6), you will receive the 

              accused’s pleas.  (Note:  if the accused is guilty 

              of even one of the specifications under a charge, 

              he is guilty of the charge)



4.  Make sure you explain the elements of the crimes 

              and have him explain why he thinks he’s guilty of 

              each.  Unless there is a stipulation of fact with 

              the pretrial agreement, question him in detail 

              about the offenses before finding any guilt.  

              Enclosures (7) and (8) contain sample questions

    for an unauthorized absence and drug use.



5.  After announcing your findings of guilt, page 10 

              of enclosure (6), proceed into the pre-sentencing 

              procedure.  Close the court to deliberate on a 

              sentence.



6.  Announce your sentence, finish up with the trial 

              proceedings.  Then, complete blocks 6 through 12 

              of enclosure (1).  Make sure you enter separate 

              findings for the charge(s) and specifications(s).

V.  What are the Maximum Punishments I may reward?

A.  Punishments are:



1.  Confinement for 30 days. (NO CONFINEMENT FOR E-5     

              AND ABOVE)



2.  Reduction to E-1.  (E-5 and above can be reduced     

              one pay grade only)



3.  Forfeiture of 2/3’s pay for one month.  (If     

              sentence includes reduction, the 2/3 is from the     

              lower rank’s pay) 

              NOTE:  ALWAYS USE THE WHOLE DOLLAR AMOUNT.



4.  Restriction.  (If the sentence does not include     

              confinement, 60 days restriction.  If sentence     

              includes confinement, see R.C.M. 1003(b)(5))

5.  Hard labor without confinement.  (If no confinement, 45 days.  None for E-5 and above) Hard labor is like EPD, except none on Sunday, and it is 

not limited to two hours per day, as long as it’s reasonable.

B.  You cannot suspend any punishments but you can

    recommend suspension of all or part of the punishment.

VI.  What do I do after trial?
A.  After announcing sentence, ensure the accused reads, signs, and returns to you enclosure (9), “Acknowledgement of R.C.M. 1105 Rights” form.  Make sure he chooses whether to waive or exercise his rights.

B.  If confinement was awarded, complete enclosure (10) and give it to the unit legal officer immediately.  Be sure to keep a copy for the record of trial.

C.  RECORD OF TRIAL.  Prepare the record of trial, which  

         consists of the following:



1.  Enclosure (1), all blocks filled except block 13.



2.  Charge sheet.



3.  Exhibits you considered in the case.

4.  A summary of the proceedings (see enclosure (11)), which includes what the accused said to establish his guilt, unless there is a stipulation of fact, and what any witnesses said.



5.  The rights forms, enclosures (2)-(5) and (9).


D.  An authenticated copy of the record of trial must be 

         served on the accused and ONLY you can authenticate it.  

         You authenticate a record of trial by making a copy of 

         the entire record of trial and preparing a cover sheet 

         that states: “I certify that this is a complete record 

         of trial.”  Include your signature and date.


E.  Have the authenticated record of trial served on the 

         accused and have him fill out enclosure (12) upon  

         receipt.

F.  Give the original record of trial, enclosures (1)-(5), (9), (10),(12), and your summary of the proceedings to the unit legal officer using enclosure (13) as the cover letter.  Paragraph 2 of enclosure (13) is where you indicate recommendations for suspension, if any.


G.  Keep enclosure (6) and the rest of your notes until you  

         are notified in writing of completed judge advocate  

         review.

THEN YOU’RE DONE!

REPORT OF SUMMARY COURT-MARTIAL

Instruction: The following information shall be attached to the SCM record of trial (use of DD Form

2329 is not required, but is strongly recommended because it fulfills the requirements of R.C.M. 1305).

1. Location, date(s) conducted, persons present (with title and role, e.g., witness, accused, Summary

Court-Martial, etc.) and findings.

2. List of documents attached to report of summary court-martial. Including:

a. Convening order

b. Charge sheet

c. Documents and physical evidence, where practicable

d. Acknowledgement of rights advisory, including waiver of right to refuse summary court-martial.

3. Summary of evidence on the merits (required for each charge and specification of which the accused is

found guilty contrary to his/her plea):

a. Pleas

b. Offense of which convicted

c. Evidence supporting guilt

(1) Witness testimony

(2) Documents presented (notation as to whether admitted or denied, description if not attached)

(3) Other physical evidence (notation as to whether admitted or denied, description if not attached)

(4) Stipulations

(5) Other

d. Evidence supporting defense:

(1) Testimony of accused

(2) Witness testimony

(3) Documents presented (notation as to whether admitted or denied, description if not attached).

(4) Other physical evidence (notation as to whether admitted or denied, description if not attached)

A-1-p(1)

(5) Stipulations

(6) Any other matters submitted by the defense.

4. Matters submitted in aggravation, and extenuation and mitigation:

a. Matters in aggravation

(1) Documents presented (notation as to whether admitted or denied, description if not attached)

(2) Witness(es) testimony

(3) Any other matters

b. Matters in extenuation and mitigation:

(1) Statement of accused

(2) Documents presented (notation as to whether admitted or denied, description if not attached)

(3) Witness(es) testimony

(4) Any other matter submitted by the defense.

5. Sentence adjudged.

6. Clemency or suspension recommendation.

A-1-p(2)


[image: image1.png]RECORD OF TRIAL BY SUMMARY COURT-MARTIAL

Ta. NAME OF ACGUSED (Last, Firat, M) b GRADE OR] c. UNTT OR ORGANIZATION OF AGCUSED d soN
RANK
28. NAME OF CONVENING AUTHORITY (Zat, b_RANK . POSITION d_ ORGANIZATION OF CONVENING AUTHORITY
Frst, M)
3a. NAME OF SUMMARY COURT-MARTIAL b RANK . UNIT OR ORGANIZATION OF SUMMARY COURT-MARTIAL
(I SCMwas accuser, so state)

(Check appropriate answer) YES | NO

At a preliminary proseeding held on .19 , the summary court-martial gave the
aceused a copy of the chargs sheet,

5_At that proliminary prosseding the summary oourt-martial informed the acousod of fhe following

a. The fact that the charge(s) had been referred to a summary court-martial for trial and the date of referral

b, The identity of the convening authority

&, The namefs) of the acouser(s)

d. The general naturs of the charge(s)

¢. The acoused’sright to object to trial by summary court-martial

£ The accusod’sright to inspeot the allied papers and immediately available personnel records

g The names of fhe witnesses who could b called to testify and any documents or physical ovidence which fhe
summary court-martial expected to introduce into evidence.

h. The accused’sright to cross-examine witnesses and have the summary court-martial cross-examine on behalf of the accused

i, The accused’sright to call witnesses and producs ovidence with the assistence of the summary court-martial if nevsssary.

j. That during fhe trial the summary court-martial would not consider any matters, including statements proviously made by the
aceused to the summary court-martial, unless admitted in accordancs with the Military Rules of Evidence

. The accused"sright to testify on the merits or o remain silent, with the assurancs that no adverss inference would be drawn
by the summary court-martial from such silence,

1. Ifany findings of guilty were announced, the accusedsright to remain silent, to make an unsworn statement, oral or written
or both, and to testify and to introduce evidence in extenuation or mitigation,

m. The maximurm sentencs which could be adjudged if the accused was found guilty of the offense(s) alleged

n. The accused’sright to plead guilty or not guilty.

[
At the trial proceeding held on 19 , the accused, after being given a reasonable time to
deoide, []did [ did not objectto trial by summary court-martial
(Mote: The SCM may ask the accused to initial this entyy at the time the election is made,)
it
&
The accused [ ] was [ ] was not represented by counsel. (& the accused was represented by counsel, complete b, ¢, and d below,)
b NAME OF COUNSEL (Zast, Forst, MJ) c. RANK (7 anm)
d_ COUNSEL QUALTFICATIONS
DD Form 2329, AUG 84 (EG) Designed using Perform Pro, WHS/DIOR, Jan 95

Reset





[image: image2.png]8. The accused was arraigned on the attached charge(s) and spocification(s). The acoused’spleas and the findings reached are shown bel
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3. The Following sentenced was adjudged

70, The acoused was advisod of fho right to requost fhat

confinement be deferred. Note: When confinement is
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Oves [Cno

12 AUTHENTICATION

[Cves

Cno

1. The accused was advised of the right to submit written matters to the convening

authority, including a roquest for clemency, and of the right to roquest review by
the Judgs Advooats General

Signanire of Sunmary Court-Martial

13. ACTION BY CONVENING AUTHORITY

Date

Typed Nanme of Convening Authority

Rank

Position of Convening Authority

Signature of Convening Authority

Date

DD Form 2329 Reverse, AUG 84

Reset





BOOKER STATEMENT

I have been given the opportunity to consult with a lawyer, provided by the Government at no cost to me, in regard to a pending Summary Court-Martial (SCM) for violation of Article(s)____________________________________________________ of the UCMJ.  I understand I have the right to refuse that SCM.  I (do) (do not) choose to exercise that right.  I further understand that acceptance of SCM does not preclude my command from taking other adverse administrative action against me.

______________________________________

         Accused signature

__________
_________________________________________________ 

Date


Accused Name, Rank, SSN    

SUMMARY COURT-MARTIAL

ACKNOWLEDGMENT OF RIGHTS AND WAIVER

I, acknowledge the following facts and rights regarding summary courts-martial:

1.  I have the right to consult with a lawyer prior to deciding whether to accept or refuse trial by summary court-martial.   Should I desire to consult with counsel, I understand that a military lawyer may be made available to advise me, free of charge, or, in the alternative, I may consult with a civilian lawyer at my own expense. 

2.   I realize that I may refuse trial by summary court-martial, in which event the commanding officer may refer the charge(s) to a special court-martial.   My rights at a summary court-martial would include:

a. The right to confront and cross-examine all witnesses against me;

b. the right to plead not guilty and the right to remain silent, thus placing upon the government the burden of proving my guilt beyond a reasonable doubt;

c. the right to have the summary court-martial call, or subpoena, witnesses to testify in my behalf;

d. the right, if found guilty, to present matters which may mitigate the offense or demonstrate extenuating circumstances as to why I committed the offense; and

e. the right to be represented at trial by a civilian lawyer provided by me at my own expense, if such appearance will not unreasonable delay the proceedings and if military exigencies do not preclude it. 

3.  I understand that the maximum punishment which may be imposed at a summary court-martial is:

E-4 and below



E-5 and above

Confinement for one month
60 days restriction

45 days hard labor w/out 
Forfeiture of 2/3 pay

confinement



for  one month

E-4 and below



E-5 and above

60 days restriction


Reduction to next inferior








pay grade

Forfeiture of 2/3 pay for

one month

Reduction to the lowest

pay grade

4.  Should I refuse trial by summary court-martial, the commanding officer may refer the charge(s) to trial by special court-martial.  At a special court-martial, in addition to those rights set forth above with respect to a summary court-martial, I would also have the following rights:

a. The right to be represented at trial by a military lawyer, free of charge including a military lawyer of my own selection if he is reasonably available.  I would also have the right to be represented by a civilian lawyer at my own expense.

b. The right to be tried by a special court-martial composed of a least three officers as members or, at my request, at least one-third of the court members would be enlisted personnel.  If tried by a court-martial with members, two-thirds of the members, voting by secret written ballot, would have to agree in any finding of guilty, and two-thirds of the members would also have to agree on any sentence to be imposed should I be found guilty.         

c. The right to request trial by a military judge alone.  It tried by a military judge alone, the military judge alone would determine my guilt or innocence and, it found guilty, he alone would determine the sentence. 

5.  I understand that the maximum punishment which can be imposed at a special court-martial for the offense(s) presently charged against me is:                

a. Discharge from the naval service with a bad-conduct discharge (delete if inappropriate);            

b. confinement for ______ months;          

c. forfeiture of 2/3 pay per month for ______  months;       

d. reduction to the lowest enlisted pay grade (E-1);  and       

e. under certain circumstances, a fine.

Knowing and understanding my rights as set forth above, I (do) (do not) desire to consult with counsel before deciding whether to accept trial by summary court-martial.          

Knowing and understanding my rights as set forth above (and having first consulted with counsel), I hereby (consent) (object) to trial by summary court-martial.

Signature of accused and date: _________________________________

Signature of witness and date: _________________________________

__________
_________________________________________________ 

Date


Accused Name, Rank, SSN    

Source:  Handbook for Military Justice at 10-15 (NJS, January

   1998)

SUMMARY COURT-MARTIAL

WAIVER OF RIGHT TO COUNSEL

I was advised by the summary court-martial officer that I cannot be tried by summary court-martial without my consent.  I have also been advised that if I consent to trial by summary court-martial, I may be represented by civilian counsel provided at my own expense.  If I do not desire to be represented by civilian counsel provided at my own expense, at the option of the convening authority, a military lawyer may be appointed to represent me upon my request, if such appearance will not unreasonably delay the proceedings and if military exigencies do not preclude it.  

It was also explained to me that if I am represented by a lawyer (whether civilian or military) at the summary court-martial, or if I reject an offer to be represented by a lawyer, the summary court-martial will be considered a criminal conviction and will be admissible as such at any subsequent court-martial.  On the other hand, if I request a military lawyer to represent me and a military lawyer is not available to represent me, or is not provided, and I am not represented by a civilian lawyer, the results of the court-martial will not be admissible as a prior conviction at any subsequent court-martial.  

I further understand that the maximum punishment which can be imposed in my case will be the same whether or not I am represented by a lawyer.  Understanding all of this, I consent to trial by summary court-martial and I waive (give up) my right to be represented by a lawyer at the trial.     

______________________________
_____________________________   

Signature of




Signature of Accused

Summary Court-Martial Officer          

__________
_________________________________________________ 

Date


Accused Name, Rank, SSN    

NOTE:  The accused must sign this form for the SCM to be admissible under R.C.M. 1001(b)(3) or M.R.E. 609 as a prior conviction in a subsequent courts-martial.  If the accused is not represented by counsel, or does not waive the right to counsel (even though military counsel is not being made available), the record of SCM will only be admissible under R.C.M. 1001(b)(2) as character of service.

Source: Handbook for Military Justice at 10-17 (NJS, January

  1998)

SUMMARY COURT-MARTIAL

NOTICE OF ADVANCED EDUCATION ASSISTANCE

REIMBURSEMENT REQUIREMENT
For use when the accused has received advanced education assistance as defined in 10 U.S.C. § 2005.

I am the accused in a Summary Court-Martial, understand that, in accordance with 10 U.S.C. § 2005, I may be required to reimburse the United States on a pro-rata basis for the value of the advanced education assistance provided to me if I, voluntarily or because of misconduct, do not complete the required period of active duty service incurred because I received advanced education assistance.

______________________________
_____________________________   

Signature of




Signature of Accused

Summary Court-Martial Officer          

__________
_________________________________________________ 

Date


Accused Name, Rank, SSN    

Note to SCM Officer: Attach the previous forms to the Record of Trial. Ensure that a proper SRB Entry is made in accordance with MCO P1070.12 (IRAM)

APPENDIX 9, MANUAL FOR COURTS-MARTIAL, TRIAL GUIDE

General Note to SCM: It is not the purpose of this guide to answer all questions which may arise during a trial. When this guide, chapter 13 of the Rules for Courts-martial, and other legal materials available fail to provide sufficient information concerning law or procedure, the summary court-martial should seek advice on these matters from a judge advocate. See R.C.M. 1301(b). If the accused has obtained, or wishes to obtain, defense counsel, see R.C.M. 1301(e). The SCM should examine the format for record of trial at appendix 15. It may be useful as a checklist during the proceedings to ensure proper preparation after trial. The SCM should become familiar with this guide before using it. Instructions for the SCM are contained in brackets, and should not be read aloud. Language in parentheses reflects optional or alternative language. The SCM should read the appropriate language aloud.]

Preliminary Proceeding

Identity of SCM 

SCM: I am__________.  I have been detailed to conduct a summary court-martial (by Summary Court-martial Convening Order (Number _____),  dated [see detailing order]).

Referral of charges to trial

 Charges against you have been referred to me for trial by summary court-martial by ([name and title of convening authority]) on ([date of referral]) [see block IV on page 2 of charge sheet].

[Note 1. Hand copy of charge sheet to the accused.] 

Providing the accused with charge sheet

I suggest that you keep this copy of the charge sheet and refer to it during the trial. The charges are signed by [see preferral block of charge sheet], a person subject to the Uniform Code of Military Justice, as accuser, and are properly sworn to before a commissioned officer of the armed forces authorized to administer oaths. (_______ ordered the charges to be preferred.) The charges allege, in general, violation of Article _____ , in that you (and Article , in that you _________ ). I am now going to tell you about certain rights you have in this trial. You should carefully consider each explanation because you will soon have to decide whether to object to trial by summary court-martial. Until I have completed my explanation, do not say anything except to answer the specific questions which I ask you. Do you understand that?

ACC: __________.

Duties of SCM 

SCM: As summary court-martial it is my duty to obtain and examine all the evidence concerning any offense(s) to which you plead not guilty, and to thoroughly and impartially inquire into both sides of the matter. I will call witnesses for the prosecution and question them, and I will help you in cross-examining those witnesses. I will help you obtain evidence and present the defense. This means that one of my duties is to help you present your side of the case. You may also represent yourself, and if you do, it is my duty to help you. You are presumed to be innocent until your guilt has been proved by legal and competent evidence beyond a reasonable doubt. If you are found guilty of an offense, it is also my duty to consider matters which might affect the sentence, and then to adjudge an appropriate sentence. Do you understand that?

ACC: __________.

Right to object to SCM 

SCM: You have the absolute right to object to trial by summary court-martial. If you object the appropriate authority will decide how to dispose of the case. The charges may be referred to a special or general court-martial, or they may be dismissed, or the offenses charged may be disposed of by (nonjudicial punishment [if not previously offered and refused] or) administrative measures. [See R.C.M. 306.] Do you understand that?

ACC: __________.

Right to inspect allied papers and personnel records.

SCM: You may inspect the allied papers and personnel records [Hand those documents which are available to the accused for examination in your presence.] (You may also inspect [identify personnel records or other documents which are not present] which are located at__________. You may have time to examine these if you wish.)

Witnesses/other evidence for the government

SCM: The following witnesses will probably appear and testify against you: __________. The following documents and physical evidence will probably be introduced: __________.

Right to cross-examine 

After these witnesses have testified in response to my questions, you may cross-examine them. If you prefer, I will do this for you after you inform me of the matters about which you want the witness to be questioned. Do you understand that?

ACC: __________.

Right to present evidence 

SCM: You also have the right to call witnesses and present other evidence.  This evidence may concern any or all of the charges. (I have arranged to have the following witnesses for you present at the trial.) I will arrange for the attendance of other witnesses and the production of other evidence requested by you. I will help you in any way possible. Do you understand that?

ACC: __________.

Evidence to be considered 

SCM: In deciding this case, I will consider only evidence introduced during the trial. I will not consider any other information, including any statements you have made to me, which is not introduced in accordance with the Military Rules of Evidence during the court-martial. Do you understand that?

ACC: __________.

Right to remain silent 

SCM: You have the absolute right during this trial to choose not to testify and to say nothing at all about the offense(s) with which you are charged.  If you do not testify, I will not hold it against you in any way.  I will not consider it as an admission that you are guilty. If you remain silent, I am not permitted to question you about the offense(s).

Right to testify concerning the offense(s)

However, if you choose, you may be sworn and testify as a witness concerning the offense(s) charged against you. If you do that, I will consider your testimony just like the testimony of any other witness.

[Note 2. Use the following if there is only one specification.]

If one specification 

If you decide to testify concerning the offense, you can be questioned by me about the whole subject of the offense. Do you understand that? 

ACC: __________.

[Note 3. Use the following if there is more than one specification.]

If more than one specification 

SCM: If you decide to testify, you may limit your testimony to any particular offense charged against you and not testify concerning any other offense(s) charged against you. If you do this, I may question you about the whole subject of the offense about which you testify, but I may not question you about any offense(s) concerning which you do not testify.  Do you understand that?

ACC: __________.

Right to testify, remain silent or make an unsworn statement in extenuation and mitigation

SCM: In addition, if you are found guilty of an offense, you will have the right to testify under oath concerning matters regarding an appropriate sentence. You may, however, remain silent, and I will not hold your silence against you in any way. You may, if you wish, make an unsworn

statement about such matters.  This statement may be oral, in writing, or both. If you testify, I may cross-examine you. If you make an unsworn statement, however, I am not permitted to question you about it, but I may receive evidence to contradict anything contained in the statement. Do you understand that?

ACC: __________.

Maximum punishment 

SCM: If I find you guilty (of the offense) (of any of the offenses charged), the maximum sentence which I am authorized to impose is:

[Note 4. For an accused of a pay grade of E–4 or below, proceed as follows.]

E4 and below 

(l) reduction to lowest enlisted pay grade; and

(2) forfeiture of two-thirds of 1 month’s pay; and

(3) confinement for l month

[Note 5. For an accused of a pay grade above E–4, proceed as follows.]

E5 and above 

(1) reduction to the next inferior pay grade; and

(2) forfeiture of two-thirds of 1 month’s pay; and

(3) restriction to specified limits for 2 months.

SCM: Do you understand the maximum punishment which this court-martial is authorized to adjudge?

ACC: __________.

Plea options 

SCM: You may plead not guilty or guilty to each offense with which you are charged. You have an absolute right to plead not guilty and to require that your guilt be proved beyond a reasonable doubt before you can be found guilty. You have the right to plead not guilty even if you believe you are guilty. Do you understand that?

ACC: __________.

SCM: If you believe you are guilty of an offense, you may, but are not required to, plead guilty to that offense. If you plead guilty to an offense, you are admitting that you committed that offense, and this court-martial could find you guilty of that offense without hearing any evidence, and could sentence you to the maximum penalty I explained to you before.  Do you understand that?

ACC: __________.

Lesser included offenses 

SCM: [Examine the list of lesser included offenses under each punitive article alleged to have been violated. See Part IV. If a lesser included offense may be in issue, give the following advice.] You may plead not guilty to Charge _________, Specification , as it now reads, but plead guilty to the offense of _________, which is included in the offense charged. Of course, you are not required to do this. If you do, then I can find you guilty of this lesser offense without hearing evidence on it. Furthermore, I could still hear evidence on the greater offense for purposes of deciding whether you are guilty of it. Do you understand that?

ACC: __________.

SCM: Do you need more time to consider whether to object to trial by summary court-martial or to prepare for trial?

ACC: __________.

SCM: [If time is requested or otherwise appropriate.] We will convene the court-martial at__________. When we convene, I will ask you whether you object to trial by summary court-martial. If you do not object, I will then ask for your pleas to the charge(s) and specification(s), and for you to make any motions you may have.

Trial Proceedings

Convene 

SCM: This summary court-martial is now in session.

Objection/consent to trial by SCM

SCM: Do you object to trial by summary court-martial?

ACC: __________.

Entries on record of trial 

[Note 6. If there is an objection, adjourn the court-martial and return the file to the convening authority.  If the accused does not object, proceed as follows. The accused may be asked to initial the notation  on the record of trial that the accused did or did not object to trial by summary court-martial. This is  not required, however.]

Readings of the charges 

SCM: Look at the charge sheet.  Have you read the charge(s) and specification(s)?

ACC: __________.

SCM: Do you want me to read them to you?

ACC: [If accused requests, read the charge(s) and specification(s).]

Arraignment

SCM: How do you plead? Before you answer that question, if you have any motion to dismiss (the) (any) charge or specification, or for other relief, you should make it now.

ACC: __________.

Motions 

[Note 7. If the accused makes a motion to dismiss or to grant other relief, or such a motion is raised by the summary court-martial, do not proceed with the trial until the motions have been decided. See R.C.M. 905–907, and R.C.M. l304(b)(2)(c). After any motions have been disposed of and if termination of the trial has not resulted, have the accused enter pleas and proceed as indicated below.]

Pleas 

ACC: I plead: __________.

[Note 8. If the accused refuses to plead to any offense charged, enter pleas of not guilty. If the accused refuses to enter any plea, evidence must be presented to establish that the accused is the person named in the specification(s) and is subject to court-martial jurisdiction. See R.C.M. 202, 1301(c)] 

[Note 9. If the accused pleads not guilty to all offenses charged, proceed to the section entitled “Procedures -Not Guilty Pleas.”]

[Note 10. If the accused pleads guilty to one or more offenses, proceed as follows.]

Procedure guilty pleas 

SCM: I will now explain the meaning and effect of your pleas, and question you so that I can be sure you understand. Refer to the charge(s) and specification(s). I will not accept your pleas of guilty unless you understand their meaning and effect. You are legally and morally entitled to plead not guilty even though you believe you are guilty, and to require that your guilt be proved beyond a reasonable doubt. A plea of guilty is the strongest form of proof known to the law. On your pleas of guilty alone, without receiving any evidence, I can find you guilty of the offense(s) to which you have pleaded guilty. I will not accept your pleas unless you realize that by your pleas you admit every element of the offense(s) to which you have pleaded guilty, and that you are pleading guilty because you really are guilty. If you are not convinced that you are in fact guilty, you should not allow anything to influence you to plead guilty. Do you understand that?

ACC: __________.

SCM: Do you have any questions?

ACC: __________.

SCM: By your pleas of guilty you give up three very important rights. (You keep these rights with respect to any offense(s) to which you have pleaded not guilty.) The rights which you give up when you plead guilty are:  First, the right against self-incrimination. This means you give up the right to say nothing at all about (this) (these) offense(s) to which you have pleaded guilty. In a few minutes I will ask you questions about (this) (these) offense(s), and you will have to answer my questions for me to accept your pleas of guilty.  Second, the right to a trial of the facts by this court-martial. This means you give up the right to have me decide whether you are guilty based upon the evidence which would be presented. Third, the right to be confronted by and to cross-examine any witnesses against you. This means you give up the right to have any witnesses against you appear, be sworn and testify, and to cross-examine them under oath.  Do you understand these rights?

ACC: __________.

SCM: Do you understand that by pleading guilty you give up these rights?

ACC: __________.

SCM: On your pleas of guilty alone you could be sentenced to__________.

[Note 11. Reread the appropriate sentencing section at notes 4 or 5 above unless the summary court-martial is a rehearing or new or other trial, in which case see R.C.M. 810(d).]

Do you have any questions about the sentence which could be imposed as a result of your pleas of guilty?

ACC: __________.

SCM: Has anyone made any threat or tried in any other way to force you to plead guilty?

ACC: __________.

Pretrial agreement 

SCM: Are you pleading guilty because of any promises or understandings between you and the convening authority or anyone else?

ACC: __________.

[Note 12. If the accused answers yes, the summary court-martial must inquire into the terms of such promises or understandings in accordance with R.C.M. 910. See Appendix 8, Note 35 through acceptance of plea.]

[Note 13. If the accused has pleaded guilty to a lesser included offense, also ask the following question.] 

Effect of guilty pleas to lesser included offenses\
SCM: Do you understand that your pleas of guilty to the lesser included offense of confess all the elements of the offense charged except , and that no proof is necessary to establish those elements admitted by your pleas?

ACC: __________.

SCM: The following elements state what would have to be proved beyond a reasonable doubt before the court-martial could find you guilty if you had pleaded not guilty. As I read each of these elements to you, ask yourself whether each is true and whether you want to admit that each is true, and then be prepared to discuss each of these elements with me when I have finished.

The elements of the offense(s) which your pleas of guilty admit are__________.

[Note 14. Read the elements of the offense(s) from the appropriate punitive article in Part IV. This advice should be specific as to names, dates, places, amounts, and acts.]

Do you understand each of the elements of the offense(s)?

ACC: __________.

SCM: Do you believe, and admit, that taken together these elements correctly describe what you did?

ACC: __________.

[Note 15. The summary court-martial should now question the accused about the circumstances of the offense(s) to which the accused has pleaded guilty. The accused will he placed under oath for this purpose. See oath below. The purpose of these questions is to develop the circumstances in the accused’s own words, so that the summary court-martial may determine whether each element of the offense(s) is established.]

Oath to accused for guilty plea inquiry

SCM: Do you (swear) (affirm) that the statements you are about to make shall be the truth, the whole truth, and nothing but the truth (so help you God)?

ACC: __________.

SCM: Do you have any questions about the meaning and effect of your pleas of guilty?

ACC: __________.

SCM: Do you believe that you understand the meaning and effect of your pleas of guilty?

ACC: __________.

Determination of providence of pleas of guilty

[Note 16. Pleas of guilty may not be accepted unless the summary court-martial finds that they are made voluntarily and with understanding of their meaning and effect, and that the accused has knowingly, intelligently, and consciously waived the rights against self incrimination, to a trial of the facts by a court-martial, and to be confronted by the witnesses. Pleas of guilty may be improvident when the accused makes statements at any time during the trial which indicate that there may be a defense to the offense(s), or which are otherwise inconsistent with an admission of guilt. If the accused makes such statements and persists in them after questioning, then the summary court-martial must reject the accused’s guilty pleas and enter pleas of not guilty for the accused. Turn to the section entitled “Procedures Not Guilty Pleas” and continue as indicated. If (the) (any of the) accused’s pleas of guilty are found provident, the summary court-martial should announce findings as follows.]

Acceptance of guilty pleas 

SCM: I find that the pleas of guilty are made voluntarily and with understanding of their meaning and effect. I further specifically find that you have knowingly, intelligently, and consciously waived your rights against self-incrimination, to a trial of the facts by a court-martial, and to be confronted by the witnesses against you. Accordingly, I find the pleas are provident, and I accept them. However, you may ask to take back your guilty pleas at any time before the sentence is announced. If you have a sound reason for your request, I will grant it. Do you understand that?

ACC: __________.

If any not guilty pleas remain 

[Note 17. If no pleas of not guilty remain, go to note 26. If the accused has changed pleas of guilty to not guilty, if the summary court-martial has entered pleas of not guilty to any charge(s) and specification( s), or if the accused has pleaded not guilty to any of the offenses or pleaded guilty to a lesser included offense, proceed as follows.] 

Witnesses for the accused 

SCM: If there are witnesses you would like to call to testify for you, give me the name, rank, and organization or address of each, and the reason you think they should be here, and I will arrange to have them present if their testimony would be material. Do you want to call witnesses?

ACC: __________.

[Note 18. The summary court-martial should estimate the length of the case and arrange for the attendance of witnesses. The prosecution evidence should be presented before evidence for the defense.]

Calling witnesses 

SCM: I call as a witness__________.

Witness oath 

SCM: [To the witness, both standing] Raise your right hand.

Do you swear (or affirm) that the evidence you shall give in the case now in hearing shall be the truth, the whole truth, and nothing but the truth (, so help you God)? [Do not use the phrase, “so help you God,” if the witness prefers to affirm.]

WIT: __________.

SCM: Be seated. State your full name, rank, organization, and armed force ([or if a civilian witness] full name, city and state of residence, and occupation).

WIT: __________.

[Note 19. The summary court-martial should question each witness concerning the alleged offense(s). After direct examination of each witness, the accused must be given an opportunity to cross examine. If the accused declines to cross-examine the witness, the summary court-martial should ask any questions that it feels the accused should have asked. If cross examination occurs, the summary court-martial may ask questions on redirect examination and the accused may ask further questions in recross examination.]

[Note 20. After each witness has testified, instruct the witness as follows.]

SCM: Do not discuss this case with anyone except the accused, counsel, or myself until after the trial is over. Should anyone else attempt to discuss this case with you, refuse to do so and report the attempt to me immediately. Do you understand that?

WIT: __________.

SCM: [To the witness]You are excused.

Recalling witnesses [Note 2l. Witnesses may be recalled if necessary. A witness who is recalled is still under oath and  should be so reminded.] [Note 22. After all witnesses against the accused have been called and any other evidence has been  presented, the summary court-martial will announce the following.]

SCM: That completes the evidence against you. I will now consider the evidence in your favor.

Presentation of defense case [Note 23. Witnesses for the accused should now be called to testify and other evidence should be presented.  Before the defense case is terminated the summary court-martial should ask the accused if there are other matters the accused wants presented. If the accused has not testified, the summary court-martial should remind the accused of the right to testify or to remain silent.]

Closing argument 

SCM: I have now heard all of the evidence. You may make an argument on this evidence before I decide whether you are guilty or not guilty.

Deliberations on findings 

[Note 24. The court-martial should normally close for deliberations. If the summary court-martial decides to close, proceed as follows.]

SCM: The court-martial is closed so that I may review the evidence. Wait outside the courtroom until I recall you.

[Note 25. The summary court-martial should review the evidence and applicable law. It must acquit the accused unless it is convinced beyond a reasonable doubt by the evidence it has received in court in the presence of the accused that each element of the alleged offense(s) has been proved beyond a reasonable doubt. See R.C.M. 918. It may not consider any facts which were not admitted into evidence, such as a confession or admission of the accused which was excluded because it was taken in violation of Mil. R. Evid. 304. The summary court-martial may find the accused guilty of only the offense(s) charged, a lesser included offense, or of an offense which does not change the identity of an offense charged or a lesser included offense thereof.]

Announcing the findings 

[Note 26. The summary court-martial should recall the accused, who will stand before the court-martial when findings are announced. All findings including any findings of guilty resulting from guilty pleas, should be announced at this time. The following forms should be used in announcing findings.]

Not guilty of all offenses 

SCM: I find you of (the) (all) Charge(s) and Specification(s): Not Guilty.

Guilty of all offenses 

I find you of (the) (all) Charge(s) and Specification(s): Guilty.

Guilty of some but not all offenses

I find you of (the) Specification ( ) of (the) Charge ( ): Not Guilty; of (the) Specification ( ) of (the) Charge ( ): Guilty; of (the) Charge ( ): Guilty.

Guilty of lesser included offense or with exceptions and substitutions

I find you of (the Specification ( ) of (the) Charge( ): Guilty, except the words and ; (substituting  therefor, respectively, the words and ;) of the excepted words:  Not Guilty; (of the substituted words: Guilty;) of the Charge: (Guilty)  (Not Guilty, but Guilty of a violation of Article ,UCMJ, a lesser included offense).

Entry of findings 

[Note 27. The summary court-martial shall note all findings on the record of trial.]

Procedure if total acquittal 

[Note 28. If the accused has been found not guilty of all charges and specifications, adjourn the court-martial, excuse the accused, complete the record of trial, and return the charge sheet, personnel records, allied papers, and record of trial to the convening authority.]

Procedure if any findings of guilty

[Note 29. If the accused has been found guilty of any offense, proceed as follows.]

Presentence procedure 

SCM: I will now receive information in order to decide on an appropriate sentence. Look at the information concerning you on the front page of the charge sheet. Is it correct?

[Note 30. If the accused alleges that any of the information is incorrect, the summary court-martial must determine whether it is correct and correct the charge sheet, if necessary.]

[Note 31. Evidence from the accused’s personnel records, including evidence favorable to the accused, should now be received in accordance with R.C.M. 1001(b)(2). These records should be shown to the accused.]

SCM: Do you know any reason why I should not consider these?

ACC: __________.

[Note 32. The summary court-martial shall resolve objections under R.C.M. 1002(b)(2) and the Military Rules of Evidence and then proceed as follows. See also R.C.M. 1001(b)(3), (4), and (5) concerning other evidence which may be introduced.]

Extenuation and mitigation 

SCM: In addition to the information already admitted which is favorable to you, and which I will consider, you may call witnesses who are reasonably available, you may present evidence, and you may make a statement. This information may be to explain the circumstances of the offense(s), including any reasons for committing the offense(s), and to lessen the punishment for the offense(s) regardless of the circumstances.  You may show particular acts of good conduct or bravery, and evidence of your reputation in the service for efficiency, fidelity, obedience, temperance, courage, or any other trait desirable in a good service-member.  You may call available witnesses or you may use letters, affidavits, certificates of military and civil officers, or other similar writings. If you introduce such matters, I may receive written evidence for the purpose of contradicting the matters you presented. If you want me to get some military records that you would otherwise be unable to obtain, give me a list of these documents. If you intend to introduce letters, affidavits, or other documents, but you do not have them, tell me so that I can help you get them. Do you understand that? 

ACC: __________.

Rights of accused to testify, remain silent, and make an unsworn statement

SCM: I informed you earlier of your right to testify under oath, to remain silent, and to make an unsworn statement about these matters.  Do you understand these rights?

ACC: __________.

SCM: Do you wish to call witnesses or introduce anything in writing?

ACC: __________.

[Note 33. If the accused wants the summary court-martial to obtain evidence, arrange to have the evidence produced as soon as practicable.]

[Note 34. The summary court-martial should now receive evidence favorable to the accused. If the accused does not produce evidence, the summary court-martial may do so if there are matters favorable to the accused which should be presented.]

SCM: Do you wish to testify or make an unsworn statement?

ACC: __________.

Questions concerning pleas of guilty

[Note 35. If as a result of matters received on sentencing, including the accused’s testimony or an unsworn statement, any matter is disclosed which is inconsistent with the pleas of guilty, the summary court-martial must immediately inform the accused and resolve the matter. See Note 16.]

Argument on sentence 

SCM: You may make an argument on an appropriate sentence.

ACC: __________.

Deliberations prior to announcing sentence

[Note 36. After receiving all matters relevant to sentencing, the summary court-martial should normally close for deliberations. If the summary court-martial decides to close, proceed as follows.]

Closing the court-martial 

SCM: This court-martial is closed for determination of the sentence.  Wait outside the courtroom until I recall you.

[Note 37. See Appendix 11 concerning proper form of sentence. Once the summary court-martial has determined the sentence, it should reconvene the court-martial and announce the sentence as follows.]

Announcement of sentence SCM: 

Please rise. I sentence you to__________.

[Note 38. If the sentence includes confinement, advise the accused as follows.]

SCM: You have the right to request in writing that [name of convening authority] defer your sentence to confinement. Deferment is not a form of clemency and is not the same as suspension of a sentence. It merely postpones the running of a sentence to confinement.

[Note 39. Whether or not the sentence includes confinement, advise the accused as follows.]

SCM: You have the right to submit in writing a petition or statement to the convening authority. This statement may include any matters you feel the convening authority should consider, a request for clemency, or both. This statement must be submitted within 7 days, unless you request and convening authority approves an extension of up to 20 days. After the convening authority takes action, your case will be reviewed by a judge advocate for legal error. You may suggest, in writing, legal errors for the judge advocate to consider. If, after final action has been taken in your case, you believe that there has been a legal error, you may request review of your case by The Judge Advocate General [in Navy and Marine Corps proceedings] of the Navy.  Do you understand these rights?

ACC: __________.

Adjourning the court-martial 

SCM: This court-martial is adjourned.

[See guide for what to do after the trial is over.]

SAMPLE INQUIRY INTO THE FACTUAL BASIS OF A PLEA

OF GUILTY TO THE OFFENSE OF UNAUTHORIZED ABSENCE

1.  Assumption.  Assume the accused has entered pleas of guilty to the following charge and specification: 


Charge:  Violation of the UCMJ, Article 86

Specification:  In that Seaman Virgil A. Tweedy, U.S. Navy, on active duty, Naval Justice School, Newport, Rhode Island, did, on or about 5  July 20--, without authority, absent himself from his unit, to wit:  Naval Justice School, Newport, Rhode Island, and did remain so absent until on or about 23 July 20--.

2.  Procedure.  The summary court-martial officer, after he has completed the inquiry indicated in the TRIAL GUIDE as to the elements of the offense, should question the accused substantially as follows:


SCM:

State your full name and rank. 

ACC:

Virgil Armond Tweedy, Seaman. 

SCM:

Are you on active duty in the U.S. Navy? 


ACC:

Yes, sir. 


SCM:

Are you the same Seaman Virgil A. Tweedy who is 

named in the charge sheet? 


ACC:

Yes, sir. 

SCM:
Were you on active duty in the U.S. Navy on 5 July 20--? 


ACC:

Yes, sir. 


SCM:

What was your unit on that date? 


ACC:

The Naval Justice School. 


SCM:

Is that located in Newport, Rhode Island? 


ACC:

Yes, sir.

SCM:

Tell me in your own words what you did on 5 July



that caused this charge to be brought against

you. 


ACC:

I stayed at home. 


SCM:

Had you been at home on leave or liberty? 


ACC:

Yes, sir. 


SCM:

Which one was it? 


ACC:

I had liberty on the 4th of July. 


SCM:

When were you required to report back to the

Naval Justice School? 


ACC:

At 0800 on the 5th of July. 


SCM:

And did you fail to report on 5 July 20--? 


ACC:

Yes, sir. 


SCM:

When did you return to military control? 


ACC:

On 23 July 19--. 


SCM:

How did you return to military control on that

date? 


ACC:

I took a bus to Newport and turned myself in to

the duty officer at the Naval Justice School. 


SCM:

When you failed to report to the Naval Justice




School on 5  July, did you feel you had

permission from anyone to be absent from your

unit? 


ACC:

No, sir. 


SCM:

Where were you during this period of absence? 


ACC:

I was at home, sir. 


SCM:

Where is your home? 


ACC:

In Blue Ridge, West Virginia. 


SCM:

Is that where you were for this entire period? 


ACC:

Yes, sir. 


SCM:

During this period, did you have any contact with




military authorities?  By "military authorities"

I mean not only members of your unit, but anyone

in the military. 


ACC:

No, sir. 


SCM:

During this period, did you go on board any

military installations? 


ACC:

No, sir. 


SCM:

Were you sick or hurt or in jail, or was there




anything which made it physically impossible for

you to return? 


ACC:

No, sir. 


SCM:

Could you have reported to the Naval Justice




School on 5  July 20-- if you had wanted to? 


ACC:

Yes, sir. 


SCM:

During this entire period, did you believe you

were an unauthorized absentee from the Naval

Justice School? 


ACC:

Yes, sir; I knew I was UA. 


SCM:

Do you know of any reason why you are not guilty




of this offense? 


ACC:

No, sir.

SAMPLE INQUIRY INTO THE FACTUAL BASIS OF A PLEA OF GUILTY

TO THE OFFENSE OF WRONGFUL USE OF A CONTROLLED SUBSTANCE

1.  Assumption.  Assume the accused has entered pleas of guilty to the following charge and specification: 

Charge:  Violation of the UCMJ, Article 112a

Specification:  In that Lance Corporal Joe A. Binatz, U.S. Marine Corps, on active duty, did, on or about 5 July 20--, at an unknown location, wrongfully use marijuana.

2.  Procedure.  The summary court-martial officer, after he has completed the inquiry indicated in the TRIAL GUIDE as to the elements of the offense, should question the accused substantially as follows:

SCM:

State your full name and rank. 

ACC:

Lance Corporal Joe A. Binatz 

SCM:

Are you on active duty in the U.S. Marine Corps? 

ACC:    
Yes, sir. 

SCM:    
Are you the same Lance Corporal Binatz who is

named in the charge sheet? 

ACC:

Yes, sir. 

SCM:

Were you on active duty in the Marine Corps on

5 July 20--? 

ACC:

Yes, sir. 

SCM:

What was your unit on that date? 

ACC:

School of Infantry Camp Pendleton. 

SCM:

Tell me in your own words what you did on 5 July

that caused this charge to be brought against you. 

ACC:

I  used some marijuana. 

SCM:

How did you use it?

ACC:

Smoked it. 

SCM:

Where were you? 

ACC:

On the beach at Oceanside. 

SCM:

How much did you smoke?

ACC:

I shared a joint with two other guys. 

SCM:

Did you know it was marijuana when you smoked it?

ACC:

Yes, sir. 

SCM:

And did you know that it was illegal to smoke

marijuana when you did so?

ACC:

Yes, sir. 

SCM:

How did the marijuana make you feel

ACC:

Lightheaded.  Happy. Hungry.  [Must try to

establish that it was in fact marijuana] 

SCM:

Did you pop positive on a urinalysis soon after

you used it? 

ACC:

Yes, sir.  

SCM:

Did that reinforce your belief that what you

smoked was marijuana?

ACC:

Yes, sir.

SCM:

Did you think you had any authority to use the

marijuana? 

ACC:

NO, sir. 

SCM:

Did anyone force you to use marijuana?

ACC:

No, sir. 

SCM:

Do you believe your use was wrongful?

ACC:

Yes, sir.

ACKNOWLEDGMENT OF R.C.M. 1105 RIGHTS

I understand that pursuant to R.C.M. 1105 of the Manual for Courts-Martial, I have seven days after the announcement of sentence to submit any written matters to the convening authority which may reasonably tend to affect his decision whether to disapprove any findings of guilty or to approve the sentence.

I understand that such matters are not subject to the Military Rules of Evidence and may include the following:


(1)  Allegations of errors affecting the legality of the findings or sentence;

(2)  Portions or summaries of the record of trial and copies of documentary evidence offered or introduced at trial;

(3)  Matters in mitigation which were not available for consideration at the courts-martial; and 


(4)  Clemency recommendations from any person.

Further, I also understand that I may expressly waive, in writing, this right to submit matters and that once filed, such a waiver may not be revoked.

I intend to (EXERCISE) (WAIVE) my rights under R.C.M. 1105, Manual for Courts-Martial.

______________________________________

         Accused signature

__________
_________________________________________________ 

Date


Accused Name, Rank, SSN    
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SAMPLE SUMMARY OF PROCEEDINGS

At 0830, 29 January 2000, I met with PFC Binotz for the purpose of conducting the preliminary proceeding to his summary court-martial.  I gave the accused a copy of the charge sheet and informed him that the charge against him had been referred to a summary court on 15 Jan 2000.  I informed him that the LtCol Smith was the convening authority, and that Cpl Wesson was the accuser (see block 11a of the charge sheet).  I explained to the accused that the general nature of the charge was wrongful use of marijuana, and I then explained to him the rights that he had at the summary court.  I explained my duties as summary court-martial officer, and about the procedure and standard of proof.  I explained his right to object to the summary court and that the accused had a right to inspect the allied papers and available personnel records.  

Since the accused had informed me before court that he would plead guilty, I informed him that I did not expect to call any witnesses during the merits portion of the court-martial, but that I planned to call his OIC, 1stLt Steele, during sentencing.  I also told him that I planned to consider his SRB in determining an appropriate sentence.  I told the accused he had the right to cross-examine any witnesses and to have me cross-examine witnesses on his behalf.  I also told him that he had the right to call witnesses and produce evidence with my assistance.  

Prior to the preliminary proceeding, PFC Binotz told me that he wanted Cpl Dean to testify during sentencing, and I arranged for his presence.  He also wanted Sgt Gruff to testify, but as Sgt Gruff was scheduled to be in the field and unavailable on the day of court-martial, I arranged for him to write a statement prior to going to the field.  I told the accused I would not consider any evidence that was not admitted in accordance with the Military Rules of Evidence.  

I explained the accused’s right to testify on the merits or remain silent.  I also explained to PFC Binotz that he could testify, make an unsworn statement, or remain silent during sentencing.  I told PFC Binotz that the maximum sentence was confinement for 30 days, reduction to E-1, and forfeiture of 2/3 pay for one month.  I told him that he the right to plead not guilty or guilty, but I also informed him that since his pretrial agreement required him to plead guilty, I would stop the proceedings if pled not guilty.  Although Binotz told me that he had consulted a lawyer, would not object to summary court and was prepared to go, I advised him that we would reconvene at 1300 the following day as previously arranged.

When I reconvened the court PFC Binotz told me again that he wanted to accept a summary court-martial.  PFC Binotz was not represented by counsel during the summary court-martial.  The accused then pled guilty to the charge of wrongful use of marijuana.  After I explained the meaning and effect of the accused’s plea of guilty, ensured his pleas were voluntary, and explained the elements of the offense, I asked the accused to explain under oath why he believed he was guilty.  He told me that he had gone to a party in Oceanside and smoked a marijuana cigarette that was being passed around the room.  He said he knew the cigarette had marijuana in it because someone told him it did and that he could smell the distinctive odor of marijuana coming from the cigarette, a smell which he became familiar with while attending rock concerts in his youth.  He further stated he felt lightheaded and good after he smoked the cigarette and that later he was very hungry.  He said he had been drinking beer but he knew at the time that it was wrong to smoke marijuana.  


I announced that I found the accused guilty of wrongful use of marijuana.  During sentencing, I asked the accused if he had any reason why I should not consider anything in his SRB in determining an appropriate sentence.  He said he thought I shouldn’t consider his four previous NJP’s because they were separate incidents and he had already been punished for them.  I told PFC Binotz that his objection was overruled and that I would consider all matters on the right side of his SRB.  I call 1stLt Steele as a witness.  He testified that PFC Binotz was a hard worker, but that he frequently got into trouble on liberty.  He stated that he had counseled the accused on numerous occasions for alcohol-related incidents.  At PFC Binotz’s request, I called Cpl Dean as a witness.  Cpl Dean testified that he thought PFC Binotz was a great Marine.  He also stated that he and PFC Binotz hung out on liberty a lot together, and that they had both been Private’s together at 3/5.  I also considered the written statement of Sgt Gruff, is attached as an exhibit.

After deliberating on sentence, I informed PFC Binotz that I sentenced him to reduction to E-1 and 15 days confinement.  I informed him that he had the right to request that confinement be deferred and of his right to submit matters to the convening authority and to the Judge Advocate General.  The proceedings ended at 1000.   

I.B. FAIR

1stLt , USMC

RECEIPT FOR AUTHENTICATED RECORD OF TRIAL

I, _____________________________________, hereby acknowledge 

receipt of a copy of the Record of my Summary Court tried on

____________________20___.

Delivered to me at _________________________________________, on 

this ____ day of _______________, 20___.

______________________________
_____________________________

            Witness





  Accused

From:  Summary Court-Martial Officer

To:    Convening Authority (Attn: Legal Officer)

Subj:  SUMMARY COURT-MARTIAL IN THE CASE OF ____________________

  _____________________________________ ____ ___ _____ USMC

Encl:  (1) Original record of Trial

       (2) Receipt of Record of Trial from Accused

       (3) Booker Statement

1.  Enclosure (1) is forwarded to you for your action.

2.  I recommend the following suspension of the sentence (put “N/A” if not applicable):  ________________________________________________________________ 

 _______________________________________________________________. 

3.  As indicated by enclosure (2), an authenticated copy of the record of trial has been served on the accused.  

4.  Upon completion of block 13 of DD Form 2329, please forward the enclosures and clemency matters submitted by the accused, if any, to the Joint Law Center Director, MCAS Yuma, for review by a judge advocate. 

5.  Enclosure (3) is to be sent to Consolidated Personnel Admin Center (CPAC) along with copies of the necessary documentation.

____________________

----------------------------------------------------------------

From:  Convening Authority

To:    Joint Law Center Director

Subj:  SUMMARY COURT-MARTIAL IN THE CASE OF ____________________

  _____________________________________ ____ ___ _____ USMC

1.  Forwarded for review.  The appropriate entries have been recorded in the accused’s service record.

____________________

              


Enclosure (1)





(Do not take action for 7 days unless R.C.M. 1105 rights are waived.)





Enclosure (10)





Enclosure (10)








Enclosure (1)





Enclosure (1a)





Enclosure (1a)
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[image: image1.png]VICTIM/WITNESS CERTIFICATION AND ELECTION CONCERNING INMATE STATUS

(This form is exempt from Freedom of information Act release.)

PRIVACY ACT STATEMENT

AUTHORITY: 42 U.8.C. 10606 et sec., Victim’s Rights and Restitution Act of 1990; 18 U.8.C. 1501 et seg., Victim and Witness
Protection Act of 1982,

PRINGIPAL PURPOSES: To inform victims and witnesses of their post-trial rights; to determine whether the victim or witness of a arime
eleats to be notified of changes in the confinement status of a convicted ariminal offender; and to record the eleation by the vitim or
witness of their desire to be notified about subsequent changes in inmate status.

ROUTINE USES: None,

DISCLOSURE:  Voluntary; however, failure to provide identifying information will prevent the corrections facility from notifying victim or
witness of ehanges in a criminal offender’s status,

SECTION | - ADMINISTRATIVE INFORMATION

City State ZIP Code

Incident Number Organizational Identifier (ORI}

SECTION Il - CERTIFICATION OF NO VICTIM OR WITNESS
{Complete this section only if there are no victims or witnesses who are entitled to notification under the Vietim's Rights and Restitution Act
of 1990, and DoD instruction 1030.2.)

As representative for the Government in the court-martial case of United States v.

(Name of accused] (Last, first, middie initial)

, convened by ,
TSocial Securty umber) TCourt-martial convening order number, date, and Ssuing command)

| certify that this case does not involve a victim or witness entitled to receive information about the confinement status of
the defendant as required by the Victim's Rights and Restitution Act of 1990 (Public Law 101-647; 104 Stat. 4820).

(Signature of person certifying] (Typed name (Last, firsth]

(Date] (VVVVNVIMDD] (Grade and titie]

SECTION Ill - CERTIFICATION OF ADVICE TO VICTIM(S) AND WIT

(Complete this section when there are victims or witnesses entitled to notification. )

| certify that on this date | personally notified the victim(s) and witness{es) in the court-martial case 0') United States v.

Name of accused] (Last, first, middie initiel] (Social Security Number]

convened by ,
TCourt-martial convening arder number, date, and /ssuing command]

whose sentence included confinement, of their right under the Victim's Rights and Restitution Act of 1990 {Public Laww
101-647, 104 Stat. 4820), to receive information about the status of the inmate, to include length of sentence, anticipated
earliest release date, likely place of confinement, the possibility of transfer, and the right to receive notification of a new
place of confinement. | advised of the possibility of parole or clemency with an explanation of these terms. Additionally,

| advised of the right to prior notification of the inmate's parole hearings, release from confinement, escape and death.

| advised that to receive notification of the inmate's transfer, parole hearings, and release from confinement, the victim or
witness must provide the information required in Section IV of this form. | advised all victims and witnesses that if they
elect to terminate or reinitiate notifications, or if they change their address listed above, they must contact the Military
Service Central Repository listed in Section V.

TSignature of person providing notification] T7vped name [Last, st

{Date) (VY VVNDD] {Grade and fitle]
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